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A process where free and fair elections will be a casualty

| the government. When the third member of the
| committe€is a cabinet Minister under the Prime

he Chief Election Commissioner and
Other Election Commissioners
(Appointment, Conditions of Service |
and Term of Office) Bill, 2023 was the |
first law enacted by Parliament, under Article
324(5) of the Constitution, dealing with the |
appointment of the Chief Election Commissioner |
(CEC) and Election Comumissioners (EC). This law ‘
was made in response to a Supreme Court of ‘
India order of March 2023 according to which the |
CEC and ECs should be appointed on the basis of |
a recommendation made by a high-power !
committee comprising the Prime Minister, the |
Leader of Opposition (LoP) in the Lok Sabha and i
the Chief Justice of India (CJT). This wastobean |
interim measure until Parliament made a law on |
the subject. As a matter of fact, in the past, the |
CEC and ECs where always appointed by the
President of India on the recommendation of the
Prime Minister. This was found to be an l

unsatisfactory situation by the Court as it would
affect the impartiality of the Election Commission
of India, which is constitutionally tasked with
conducting elections in a free and fair manner.

Challenging the new law

Although the government made the new law as
per the direction of the Court, in the committes it
replaced the CJT with a cabinet Minister to be
nominated by the Prime Minister who chairs the
three-member committee. The LoP is the other
member. This law has been challenged on the
ground that the provision relating to the
composition of the selection panel violates the
direction of the five-judge Bench of the Supreme
Court. The Constitution Bench was headed by
Justice K.M. Joseph (retired).

The new law provides for a search committee
headed by the Law Minister and two senior
bureaucrats in the Union government, which will |
prepare a list of five persons for the committee ro [
consider. The names of persons found eligible by |
the search committee have not been made public.
Anyway, the seniormeost EC has been chosen to
be appointed as the CEC by the two members of
the committee, namely, the Prime Ministerand |
the Home Minister. The LoP put in a dissenting |
note, wanting the selection to be put off till the I

Court has considered the challenge to the law, As
it happened the decision was taken by the
majority in the selection committee. It must be
said here that the procedure laid down in the law
has been complied with. Subsequently the
appointments of CEC and another EC have been
officially notified.

Now that the law on the appointment of the
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CEC and ECs has come up for hearing in the
Court, there are certain constitutional issues
which need to be highlighted for a proper
perspective in the matter of appointment of these
high constirutional authorities

Infirmities in the selection process

The Constitution of India has vested the entire
responsibility for conducting the elections to
Parliament and State legislatures to the offices of
the President and the Vice President, and
preparing the electoral role for these elections in
the Election Commission of India (ECI) under
Article 324. Plenary powers for effectively
discharging this responsibility have also been
conferred on this body. The Court, in Election
Commission of India vs State of Tamil Nadu and
Others (1993), while dealing with the question of
powers of the ECI stated as follows: “the alection
commission of India is a high constitutional
authority charged with the function and the duty
of ensuring free and fair elections and of the
purity of the electoral process. It has all the
incidental and ancillary powers to effectuate the
constitutional objective and purpose. The
plenitude of the commission[’]s powers
corresponds to the high constitutional functions
it has to discharge”.

This and many other judgments of the Court
lay stress on the duty of the ECI to ensure free
and fair elections and te maintain the purity of
the electoral process. Around 960 million voters
participate in the voting process in India, making
it the most gigantic task for an electoral body
anywhere in the world. To conduct such a
massive election, while ensuring that it is free and
fair, demands that the ECI should have persons of
unimpeachable integrity, with proven
competence and absolute impartiality in heading
it. Therefore, it is of urmost importance that such
persons are selected through a process which is
constitutionally correct and which also inspires
great confidence in the citizens of India.

The most crucial part of this law is the

composition of the select committee, which is
J chaired by the Prime Minister and has the LoP
and a cabinet Minister nominated by the Prime
Minister as members. Section 7 of the Act says
that the President shall appoint the CEC and ECs
on the recommendation of the select committee.
It is mandatory for the President to appoint
| persons recommended by the select committee.
| Thus, the select committee has the final say on
| who should be appointed the CEC and ECs.

The most serious infirmity in this provision is
! that the law itself creates a majority in favour of
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Minister, it is clear that the Prime Minister and
the cabinet Minister will at all times constitute the
majority, thus making it impossible for the select
committee to make an objective assessment of
the comparative merit of all the listed candidates.
This committee can select only a person whom
the government favours. The function of the law
is only to lay down the qualification or the status
of the members to be brought on the selection
committee, and not to ensure through a legal
legerdemain a majority for the government’s
candidate. A cabinet Minister will always support
the Prime Minister’s proposal, so where is the
objective assessment of all the listed persons by
such a committee? The majority opinion in any
committee emerges through discussion among
independent members which cannot be
predicted beforehand. But in the committee
under this law, the outcome can be predicted
beforehand.

Another serious infirmity is that the
chairperson nominares one of the members,
namely, the cabinet Minister. Members of the
selection committee which selects the CEC and
ECs need to be independent men capable of
expressing their free will. When the chairman
himself nominates one member, this candidate
will undoubtedly be subservient to the chairman.
A cabinet Minister cannot take a view that is
different from that of the Prime Minister. Thus,
the selection committee as it is constituted has an
inherent incapacity to select the best person
through an objective assessment.

It defeats fairness and objectivity
These infirmities make this law constitutionally
unsustainable because the provision relating to
the composition of the committee is arbitrary and
does not have a rational basis. Further, by
creating a majority in favour of the government
supported candidate, it does not allow a fair and
objective assessment of the merit of other
similarly placed candidates. Thus, this provision
may violate Article 14 of the Constitution. Besides,
the selection of the CEC and other ECs has a vital
bearing on the conduct of free and fair elections
and in maintaining the. purity of the electoral
process, which is a part of the basic soucture of
the Constitution. So, if the composition of the
select committee ensures a majority for the
government supported candidate always, free
and fair elections will be a casualty.

The Supreme Court of India will have to take a
hard look at this law.




Plans To Counter
‘Voter-List
Fudging’ By BJP

Saibal Sen
& Tamaghna Banerjee | Tnn

Kolkata: Bengal CM and Tri-
namool Congress (TMC) chief
Mamata Banerjeereignited on
Thursday the party’s ‘khela
hobe’ battle cry, setting the
. stage for 2026 assembly elec-
tions with a call to counter al-
leged voter-list manipulation,
EC’s alleged bias, and BJP's
useof religion in politics.
Addressing a gathering of
around 15,000 party delegates
at Kolkata’s Netaji Indoor Sta-
dium, she accused BJP of
large-scale voter fraud, citing
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‘Khela hobe’ battle cry in 2026 but with
more force, m&a n_s Mamata to TMC

‘MISSION MODE ON': Bengal n_s Mamata Banerjee mﬂaamma the |
party workers’ meeting at Netaji Indoor Stadium in Kolkata

specific cases of Bengal vot-
ers whose identity cards were
allegedly linked to residents
of Haryana and Gujarat.

“Md Shahidul Islam stays
in Murshidabad’s Raninagar;
his card is now linked with
Haryana resident Sonia De-

vi... Who will vote in Bengal
then? Locals or Haryana resi-
dents?” she asked.

She alleged that a compa-
ny named Association of Bil-
lion Minds, through its ‘India
360’ subsidiary, was sending

people to Bengal to rig voter

lists.“They have fudged Aad-
haar details to manipulate
voters’ cards. So one voter
card is now linked to multiple
people in Haryana, Punjab,
Rajasthan, and Bihar They
will be brought here by train.
Taslim Mian in Gangaram-
pur has his card linked to Ah-
medabad’s Jiggesh Madva-
na,” Banerjee claimed.

She directed party work-
ers to work on a ‘mission
mode’ to rectify the voter list,
“This needs to be done now;
else, there will be no election
tofight,” she warned.

Banerjee took aim at EC,
questioning its impartiality.
“Tused torespectthe EC, Istill
do. But do you know who the
new (chief) election commis-
sioner is? He was a depart-
mental secretary (coopera-
tion) to the Union home min-

ister This departmental sec-
retary has now been made the
CEC. They havefilled ECwith
BJP men. We say with pride
that we are the largest democ-
racy Butisittrue?” sheasked.

The CM's nephew and
TMC national general secre-
tary Abhishek Banerjee dis-
missed rumours of arift with
hisaunt and denied any plans
to join BJP or form a separate
party. ‘“Adami beiman noi(Iam
not a traitor),” he said at the
party conclave.

“Even with a slit throat, I
will say ‘Mamata Banerjee
zindabad’. Whatever is being
reported in the news these
days is a blatant lie. This is all
fake propaganda by a section
of the media, Don't pay heed
to these. Some people are do-
ingthistomalignus. Theyare
100% fake,” he said.
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= Eyeing 26 polls, Kharge, Rahul to visit statg
Cong cracks whip on Assam

leaders, emp

DC CORRESPONDENT
NEW DELHI, FEB. 27

The Congress high com-
mand has cracked the
whip again, with party
chief Mallikarjun
Kharge and Leader of
the Opposition in the
Lok Sabha Rahul Gandhi
meeting senior leaders
from Assam at Indira
Bhavan on Thursday. At
the meeting, it was
decided that senior lead-
ers like Mr Kharge, Mr
Gandhi and Priyanka
Gandhi Vadra will start
touring the state in the
next couple of weeks.
This will include worker
meetings, public meet-
ings, and rallies.

The Congress is look-
ing to wrest power, from
the BJP after its 10-year
rule in Assam. The elee-
tions to the 126-member
Assembly are slated for
the first half of the next
year. The tenure of the
current Assembly ends
on May 20, 2026.

Former Congress presi-

. dent Gandhi was among

t!

P

Congress president Mallikarjun Kharge, party leaders

hasises

on unity

i

Rahul Gandhi and K.C. Venugopal during 2 meeting in
— PTI

New Delhi on Thursday.

those who attended the
meeting at the party's
Indira Bhavan headquar-
ters. AICC general secre-
tary (organisation) K.C.
Venugopal, AICC general
secretary in-charge of
party affairs in Assam
Jitendra Singh, deputy
leader of the Congress in
the Lok Sabha Gaurav
Gogoi, ‘Assam Congress
chief Bhupen Bora and
other state unit leaders
were also present.
During the delibera-
tions, the senior leaders
underscored the need for

unity and intensifying’

offorts to oust the BJE
The high command
strictly told the state unit
to'get rid of factionalism.
The party is expected to
shortlist candidates
early this time. The state
unit has also been fold to
remain vigilant and
focus on electoral rolls in
every village and city.

Speaking to reporters
after the meeting, Mr
Singh said, “We dis-
cussed the situation pre-
vailing in Assam. The
BJP and its chief minis-
ter are scared of the
Congress.”
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Mamata accuses BJP
of using ‘fake voters’ O
win polls, warns of stir

SULAGNA SENGUPTA @Kolkata
WEST Bengal Chief Minister
Mamata Banerjee on Thursday
accused the BJP of addingfake
voters from other states to the
electoral rolls with the alleged
backing of the Election Com-
mission (EC), claiming that the
party had used similar tactics
to secure victories in the Delhi
and Maharashtra assembly
elections.

Speaking at a Trinamool
Congress state conference,
Banerjee raised concerns .
over the appointment of
Gyanesh Kumar as the
Chief Election Com-
missioner, alleging that
the BJP was attempting
to exert influence over
the constitutional body. “It
is evident how the BJP is tam-
pering with the voters’ list with
the blessings of the Election
Commission,” she alleged.

Banerjee warned that if nec-
essary action was not taken to
correct the electoral roll, her
party would stage a dharna in
front of the EC office. Holding
a sheaf of papers inher hands,
she read out a list of names and
cited that electoral rolls were
being manipulated with the

blessings of the EC in Bengal
ahead of the Assembly elec-
tions early next year. “The cat
is out of the bag now. This is
how the BJP is manipulating
the voters’ list with the bless-
ings of the EC,” Banerjee said.
Banerjee formed & commit-
tee to check the jrregularities
in the voters’ list in every dis-
trict of West Bengal. The CM
said she had gotalist of names
from South Dinajpur’s Gangar-
ampur and Murshidabad’s
Raninagar as samples of how
old voters were being re-
moved by new voters
with the same photo
jdentity card number
issued by the EC.
She read out the
names of one Mohammad
Shahidul Islam from Ranina-
gar, against whose EPIC number
one Sonia Devi from Haryana
has been included and a Man-
jeet from Haryana shares the
same card with Raninagar’s
Mohammad Ali Hussain. Ban-
erjee alleged the BJP had hired
two agencies — Association of
Billion Minds and India 360 -
which were including the names
of people from Gujarat, Rajas-
than and Haryana in the voters’
list through online system.
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Mamata accuses BJP of using ‘fake voters’
to win polls, warns of protest against EC

KOLKATA: West Bengal Chief Minister Mamata Baneriee on Thursday
accused the BJP of adding fake voters from other states to the
electoral rolls with the alleged backing of the Election Commission
(EC), claiming that the party had used similar tactics to secure
victories in the Dethi and Maharashtra assembly elections. Speaking at
a TMC state conference at Netaji Indoor Stadium here, Banerjee also
raised concerns over the appointment of Gyanesh Kumar as the Chief
Election Commissioner, alleging that the BJP was attempting to exert
influence over the constitutional body. “Itis evident how the BIP is
tampering with the voters’ list with the blessings of the Election
Commission,” she alleged. Banerjee warned that if necessary action
was not taken to correct the electoral rall, her party would stage a
dharna in front of the EC office. a1 | could go ona 26-day hunger strike
during the anti-land acquisition movement in 2006, we can also launch
a movement against the Election Commission”.
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